Feature Article

Mediation: An Option to Consider

ost attorneys are ac-

quainted with the ben-

efits of facilitative media-
tion.1 The advantages to the parties
include having an opportunity to
express interests and concerns directly
to the opposing party, taking an active
role in the negotiation process, partici-
pating in the design of the final
agreement, maintaining privacy and
confidentiality, and, in many in-
stances, expending less time and
money than in a fully litigated case.
When parties are actively involved in
formulating the mediated agreement,
they tend to be more invested in the
result and less likely to pursue future
litigation on the same issues. Media-
tion is advantageous to parties who
will have a continuing relationship;
because the process facilitates commu-
nication and cooperation, preserves
the relationship, and teaches funda-
mental negotiation skills.

Mediation also benefits the attor-
ney in numerous ways. Litigation can
create perverse incentives. The longer
it takes to resolve a matter, the more
the attorney earns in hourly fees. This
may not, however, be the reason many
attorneys seem reluctant to pursue
mediation. Some attorneys may be
reluctant not because they would earn
less money, but because the entire
philosophy underlying mediation is
enigmatic to them. In litigation,
attorneys zealously advocate and
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defend the client’s position. Attorneys
do not focus on the other party’s
interests and concerns and have little
training in developing creative
solutions to a dispute. Litigation, by
its very nature, is divisive. A win-lose
philosophy permeates the adversarial
process. Mediation requires a shift in
focus to interest-based negotiation. In
mediation, the needs and concerns of
the parties are paramount, and joint
problem solving replaces positional
bargaining. Innovative solutions and
mutually satisfying results are more
likely to occur because the parties and
their advocates are encouraged to
cooperate rather than compete. A win-
win philosophy prevails.

Those who are reluctant to try the
mediation process should heed the old
adage: “Try it, you may like it.” Once
an attorney has experienced a success-
ful mediation, even if the success is
merely a partial resolution, a means of
informal discovery, or a clarification of
the issues, the attorney is more likely
to appreciate the benefits and consider
using mediation in subsequent cases.

It is possible that some attorneys
may be confused by what has been
called mediation; but is, in fact, non-
binding arbitration or neutral evalua-
tion by a panel of experts. Mediation
takes a number of forms. In facilitative
mediation, an impartial, neutral
facilitator assists the parties in identi-
fying and communicating their

interests and concerns, generating a
variety of options, evaluating the
alternatives, and reaching a mutually
agreeable solution. Parties are encour-
aged to reach a creative agreement
that meets the needs of all concerned.
A resolution is not imposed upon
them by attorneys or judges; instead, it
is created by and for the parties.

Some attorneys may worry about
obsolescence. If parties can reach their
own agreements, then they might
perceive no need for an attorney. This
concern is analogous to a parent’s
concern that a child might outgrow his
or her need for the parent. In reality,
an adult child continues to need the
parent, but in a different manner.
Parties still need attorneys to inform
them of applicable legal standards,
advise them of their legal options,
protect them from being exploited,
counsel them regarding the chance of
success through more customary legal
channels, and assist them in formulat-
ing legally binding agreements.
Mediation is voluntary; a party may
decide to terminate mediation at any
time to pursue litigation.

Fewer clients are willing to tolerate
the extraordinary costs and excessive
delays associated with traditional
litigation. Litigants are seeking more
expeditious and economical ways to
resolve disputes. Facilitative media-
tion allows parties to be masters of
their own destiny. Attorneys, by
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presenting facilitative mediation as an
available option, will enable their
clients to take a more active role in the
process of dispute resolution and have
more control over the ultimate out-
come of the controversy.

Laura A. Athens is a solo practitioner
in Farmington Hills whose practice
focuses primarily on disability rights
representation. She has served as a
mediator in special education and family
law matters. She is a member of the OCBA
Alternative Dispute Resolution and Solo/
Small Firm Practice Committees, Disabil-
ity Rights Bar Association, and Michigan
Special Education Hearing Officers
Association, and is also an Associate of the
OCBA 1997-98 American Inn of Court.
Prior to entering private practice, she
taught at Washington University School
of Law and Wayne State University Law
School.

Footnotes

1 Facilitative mediation refers to the process in which
the mediator, a neutral, impartial third party, helps
the parties to reach a mutually agreeable solution to
the issues in dispute. The mediator has no power to
impose a decision on the parties; the parties must
mutually agree. Facilitative mediation differs from
court mediation pursuant to MCR 2.403, which in-
volves case evaluation by a panel.
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ABC offers OCBA

Private Sale

ABC Warehouse Utica will be hold-
ing its Fall Private MESRA sale on
October 12, 1997. Remember,
MESRA members are entitled to a
discount in the amount of 10% above
cost. That can amount to a 20-75%
savings off of retail prices. The pri-
vate sale is a vehicle for MESRA
members to take advantage of this
discount as well as other offers that
ABC does not offer regularly, such
as special financing, closeouts and
exclusive one-of-a-kinds. Addition-
ally, ABC will hold a drawing giv-
ing away prizes amounting to over
$1000.

ABC Warehouse Utica is located at
48825 Van Dyke Avenue in Utica. For
more information call (248) 739-1010.
You must show your OCBA mem-
bership card to receive this discount.
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